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Respondent determ ned a deficiency of $5,259 in petitioner’s
2000 Federal inconme tax, and additions to tax of $232.87 and
$119. 02 pursuant to section 6651(a)(1) and (2), respectively.

After concessions!, there are three issues for decision: (1)
Whet her petitioner is entitled to a deduction stemmng froma
br oker age account he held with Kristian Capital Managenent, Inc.;
(2) whether petitioner is entitled to a deduction stenmm ng from
his enploynent with Howard Systens, Inc.; and (3) whether
petitioner is liable for an addition to tax pursuant to section
6651(a) (1).

Backgr ound

The evidence in this case consists of oral stipulations
agreed upon at trial and docunented evidence received at trial.?
The stipulation of facts and the attached exhibits are
i ncorporated herein by reference.

At the tinme the petition was filed, petitioner resided in

Upper Dar by, Pennsyl vani a.

! Respondent has conceded the issue as to addition to tax
pursuant to sec. 6651(a)(2).

2 Respondent contacted petitioner no |l ess than nine tines
bet ween March 1, 2004, and Novenber 1, 2005, each tinme requesting
that petitioner stipulate the facts of the case. Wen no
stipulation of facts was agreed upon by the date of the trial,
the Court took oral stipulations fromthe parties and received
into evidence docunentation that detailed the parties’
agr eenent s.
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During the taxable year 2000, petitioner received wages,
unenpl oynment conpensation, and a distribution from an i ndividual
retirement account (IRA) totaling $34,025. Petitioner does not
contest that he received these anpbunts or that they are
i ncludable in his gross inconme. However, at trial, petitioner
raised the issue of his entitlenent to two | oss deducti ons.

On Cctober 8, 2000, petitioner filed articles of
incorporation with the secretary of the Commonweal t h of
Pennsyl vania for Huntley Quality Assurance, Inc. (HQA). In
Sept enber 2000, HQA entered into a general Contractor agreenent
wi th Howard Systens International, Inc. (Howard Systens, Inc.),
for petitioner to provide software support services at Weth-
Aryst Pharmaceutical from Septenber 25, 2000, through March 25,
2001. Petitioner worked at Weth-Aryst Pharmaceutical from
Sept enber 24 through Cctober 8, 2001, for a total of 59.5 hours
at $80 an hour.

Petitioner did not tinely file his 2000 Federal incone tax
return. Respondent prepared a substitute return cal culating
petitioner’s tax liability for 2000. Respondent issued a notice
of deficiency based upon anobunts reported as paid to him by
payors, using the filing status of married filing separately. In
his cal cul ation, respondent allowed the standard deducti on of

$3, 675 and a personal exenption allowance of $2, 800.
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As of the date of trial, petitioner had not filed his 2000
Federal inconme tax return. A trial occurred on Novenber 5, 2005.

Di scussi on

The Comm ssioner’s determ nations are presuned correct, and
t axpayers generally bear the burden of proving otherwi se. Wlch

v. Helvering, 290 U S. 111, 115 (1933). Section 7491(a),

however, places the burden of proof on the Comm ssioner with
respect to certain factual issues. Specifically, section
7491(a) (1) provides that if, in any court proceeding, the
t axpayer introduces credi ble evidence with respect to factual
i ssues relevant to ascertaining the taxpayer’'s liability, the
burden of proof with respect to such factual issues wll be
pl aced on the Conm ssioner. However, the taxpayer nust conply
with the substantiation and record-keeping requirenents of the
I nternal Revenue Code. See sec. 7491(a)(2)(A) and (B). For
reasons di scussed herein, we hold that petitioner did not neet
the requirenments of section 7491(a)(2).

Wth respect to the addition to tax under section
6651(a) (1), the Comm ssioner bears the burden of production;
i.e., evidence that it is appropriate to apply the addition to

tax. Sec. 7491(c); Higbee v. Conm ssioner, 116 T.C 438, 446-447

(2001). If the Conm ssioner neets the burden of production, the

t axpayer bears the burden of establishing that his failure to
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file and pay is due to reasonable cause and not willful neglect.

Hi gbee v. Commi ssi oner, supra at 447. For reasons di scussed

herein, we hold that respondent has net his burden of production
with respect to the section 6651(a)(1l) addition to tax.

Characterization of Purported Losses

Petitioner argues that he is entitled to item zed deducti ons
for a loss sustained as a result of enbezzlenent of a brokerage
account he held with Kristian Capital Managenent and a | oss
stemmng fromthe termnation of his enploynent at Wet h- Aryst
Phar maceuti cal .

Kristian Capital Munagenent Brokerage Account

Section 165(g)(1) provides that a loss resulting froma
capi tal asset that becones worthless during the taxable year
shall be treated as a loss fromthe sale or exchange of that
asset as of the last day of the taxable year. Petitioner clained
that he sustained such a loss fromthe “enbezzlenent” of a
br okerage account he held with Kristian Capital Managenent.

To substantiate his claim petitioner offered three
docunents into evidence: A partial copy of a letter sent to him
fromFirst American Discount Corporation, and two copies of Wb
pages. The first letter showed that petitioner held a brokerage
account with Kristian Capital Mnagenent through the First

Anerican Di scount Corporation. The second docunent, a copy of a
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Web page, revealed that the First American Di scount Corporation
had wi t hdrawn as a nenber of the Chicago Board of Trade. The
third docunent, also a copy of a Wb page, indicated that
Kristian Capital Managenent either withdrew or had rescinded its
menbership in the National Futures Association, an independent,
regul atory organi zation for the futures industry. Petitioner
provi ded no evi dence, however, of his basis in the Kristian
Capi tal Managenent account, that enbezzlenment of his funds
occurred, or of the anmount of his purported |loss. Therefore, we
cannot conclude that a | oss occurred. Accordingly, we hold that
petitioner is not entitled to a | oss deduction attributable to
hi s brokerage account with Kristian Capital Managenent.

Empl oyment Wth Wet h- Aryst Phar maceuti cal

Petitioner testified that he was dism ssed fromhis
consulting job at Weth-Aryst Pharnmaceutical because he was
“ethically opposed” to the work assigned to him and that conpany
officials barred himfromreentering his office to retrieve his
personal effects.

Section 165(a) provides a theft |oss deduction in the
t axabl e year in which the taxpayer discovers the loss. The basis
for determ ning the anount of the deduction for any loss is the
| esser of the fair market value or the adjusted basis of the

property prescribed by section 1011. Secs. 1.165-7(b)(1), 1.165-
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8(c), Incone Tax Regs. The anpbunt of the | oss deduction is
limted to the extent the | oss exceeds $100 and the net casualty
| oss exceeds 10 percent of the taxpayer’s adjusted gross incone.
See sec. 165(h).

In calculating petitioner’s tax liability for 2000,
respondent did not allow petitioner a | oss deduction for personal
effects he clainmed that he was prohibited fromretrieving.
Respondent argues that petitioner is not entitled to a theft |oss
deducti on under section 165(a) because he did not substantiate
either his basis in the property or that the property was
involuntarily convert ed.

Petitioner testified that the itens at issue included a used
| apt op conputer, sone antique fountain pens, and a franed
phot ograph of his wife. Petitioner further testified that to
conpensate himfor the |loss of these itens, Howard Systens, |nc.
drew up a “consultant invoice” for 16.5 hours of work at the rate
of $80/hour. Howard Systens, Inc. then issued a check to
petitioner for $1,320. Petitioner argues that he is entitled to
deduct this anmount because it was actually a theft reinbursenment.

First, petitioner provided no credible evidence that he was
barred fromthe Weth-Pharnmaceutical prem ses, nor did he
substantiate his basis in the property allegedly taken from him

as a result of his termnation. Petitioner did not provide any
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receipt for his | aptop conputer, although he testified that it
was a recent purchase. He did not produce any receipts or
docunent ati on regardi ng the value of the antique pens, although
he testified he was very famliar with these types of pens from
having restored them

Second, Howard Systens, Inc., prepared an invoice for 16.5
hours of work and attached to the invoice a tinmesheet reporting 8
hours worked on Mnday, COctober 1, 2000, and 8.5 hours worked on
Tuesday, Cctober 2, 2000. Wiile we believe petitioner’s
testinmony that the signature on the tinmesheet is likely not his,
it does not change our finding that this invoice is not proof of
either the fair market value of or his basis in the articles
purportedly taken from him

Finally, the record contains a copy of a canceled check for
$1, 320 that cleared the Howard Systens, Inc., account on Cctober
20, 2000. We find it highly unlikely that Howard Systens, Inc.,
woul d pay petitioner for itens that were allegedly converted from
himless than 1 nonth earlier and that could have easily been
retrieved from Wet h-Pharmaceutical and sent to him W are even
nmore incredul ous that Howard Systens, Inc. would reinburse
petitioner wthout his having proved to themthe value of or his
basis in the itens. Certainly if petitioner had provided such

evi dence to Howard Systens, Inc., he could have provided the sane
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information to the Court. He did not. For all of the foregoing
reasons, we conclude that petitioner is not entitled to a
deduction in the anpbunt of $1,320 for a theft |oss.?

Section 6651(a)(1) Addition to Tax

As of the time of trial, petitioner had not filed his 2000
Federal inconme tax return. Petitioner testified that he gave his
2000 return to a U S. Postal Service enployee at the 30th Street
Post Ofice Station in Philadel phia, Pennsylvania, on the evening
of April 15, 2001. Respondent’s records, however, indicate that
petitioner requested an extension to file until August 15, 2001,
and to date, petitioner has not filed his return.

On the instant record, we find that petitioner has failed to
satisfy his burden of proving that his failure to file tinely his
return for 2000 was due to reasonabl e cause and not w || ful
neglect. Sec. 6651(a). Accordingly, we sustain respondent's
determ nation inposing the addition to tax under section

6651(a) (1) for taxable year 2000.

3 Even if we did allow the petitioner a theft |oss
deduction of $1,320, petitioner’s standard deduction for 2000
woul d be greater than the loss allowed. Accordingly, it is of no
tax consequence to petitioner that we sustain respondent on this
i ssue.
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Revi ewed and adopted as the report of the Small Tax Case

Di vi si on.

Deci sion will be entered

for respondent as to the

anount of the deficiency

and the section 6651(a)(1)

addition to tax.




